








REGULATORY REFORM

But what about resting Chevron on a judgment, grounded in positive
political theory, that judicial deference is prudent along the lines described
in the case? The positive political case is strong given a set of conditions;
without these conditions, Chevron is not only not prudent, but threatens to
disrupt the regulatory process by strengthening the hand of strategic
politicians, sometimes legislators and other times the President, at the
expense of sensible regulatory policy.

Both conditions involve considering how agencies and courts fulfill their
respective responsibilities under each of Chevron's two prongs. First let us
consider the agencies. Agencies interpret statutes continuously; although
constantly overlooked, a critical component of regulatory decisionmaking
is agencies' own interpretations of the statutes they are charged with
implementing. This has not, in the first instance, anything to do with
authority or proper role; it is simply a fact of administrative life that
agencies consider the scope of their statutory responsibilities by reading and
applying the language and history of their organic statutes. Peter Strauss
has lucidly described both the persistence and the unique nature of agency
statutory interpretations. As to whether this unique nature tends to push the
agency in the direction to fealty to the original statutory bargain or toward
obedience to the episodic political influences of current lawmakers, Strauss
notes both tendencies. There is obviously a real tension here. Administra-
tive expertise, a concept we might think to scoff at in light of the positive
political stories discussed earlier, has a role to play. Agencies are the
institutional memories of the bargains struck by legislators in the original
regulatory statutes. While their incentive structure is messy in light of the

experience with conservative federal judges substituting their judgments for the judgments of
administrative agencies. Why, in this political light, Congress and the President would express an intent
to require courts to interpret regulatory statutes (passed, after all, by the New Deal Congress) de novo
is counter-intuitive.

This exegesis into Sunstein's APA argument is an excuse to raise a larger point: The structure of
administrative law, and in particular the APA, reflects the political choices made by rational, partisan
decisionmakers acting in the shadow of a particular political environment. That environment was made
up of quite liberal legislators and a liberal Democratic President (FDR) along with conservative federal
judges (appointees of the string of Republican presidents proceeding Roosevelt). Many of the choices
made in the APA were reflections of those political choices. See Martin Shapiro, APA: Past, Present,
and Future, 72 VA. L. REv. 447 (1986). However, the historiography on the origins of modem
administrative law and the APA either elide the political dimensions of this story altogether or else
interpret the episode in an opposite way, namely, as an instance of Congress and the President
recognizing the imperative of bringing administrative agencies under the supervision of federal courts
through fortified judicial review. See, e.g., MORTON J. HoRwIrz, THE TRANSFORMATION OF AMERICAN

LAW: 1870-1960 ch. 8 (1977); Walter Gellhom, The Administrative Procedure Act: The Beginnings,
72 VA. L. REv. 219 (1986).
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cross-cutting political pressures they confront, their comparative advantage
over other institutions is their understanding of the legislative history (both
the real and the manufactured history) of the statute. Strauss contrasts this
expertise with the generalist judge:

Responsible in some sense for all law, a court has infrequent occasion to
consider the meaning of any particular part of the law, and no responsibility
for continuing, proactive attention to its development. If it comes to the
legislative history at all, it comes to that history cold, without a developed
institutional sense of the state of play. It does not participate in, indeed very
likely is utterly unaware of, what occurs in drafting, hearings, debates, or a
continuing course of oversight hearings, presidential guidance, and frustrated
efforts at securing legislative change ... . For the agency, of course, the
reverse is generally true; its closeness to the legislative process, continued
involvement, and responsibility are ... precisely the reasons the courts have
long given its readings of statutory meaning special weight.5' 4

If we think of interpretation in terms of the positive canons described
earlier, the advantages of these interpretive qualities are all the more
significant. The court brings off-the-rack interpretive rules to bear in
construing statutes which have distinct political histories. Such interpretive
rules function like Occam's razor, synthesizing the body of statutory law
into a structure of bargaining and deal-making that courts can understand
from one statutory case to another. Agencies can invest in expertise;
indeed, they must be especially immersed in the political history of the
statute that frames their regulatory responsibilities. The agency's
interpretive expertise, then, is a notable element of its role in regulatory
decisionmaking; to the extent that courts can craft doctrines allocating
interpretive responsibilities across institutions, this expertise element is
important.

The process of agency interpretation is also unique because agencies are
peculiarly placed between two competing loci of power-Congress and the
President. This is the other side of the tension alluded to earlier. The
political machinations triggered by the agency's location in the political
process counsels caution in deploying a legal rule that changes the
allocation of power between two institutions-in the case of Chevron,

564. Peter L. Strauss, When the Judge is Not the Primary Official With Responsibility to Read
Agency Interpretation and the Problem of Legislative History, 66 CHI.-KENT L. REv. 321, 346-47
(1990). See also Richard J. Pierce, Jr., The Role of Constitutional and Political Theory in
Administrative Law, 64 Tx. L. REv. 469 (1985); Peter L. Strauss, One Hundred Fifty Cases Per Year:
Some Implications of the Supreme Court's Limited Resources for Judicial Review ofAgency Action, 87
COLUM. L. REV. 1093 (1987).

[VOL. 72:1

http://openscholarship.wustl.edu/law_lawreview/vol72/iss1/2



REGULATORY REFORM

between agencies and courts. In the legal literature on separation of
powers, we often return to the image of the Congress and the Presidency
in perfect balance, with each institution checking the other and agencies
mediating between these two Leviathans. 65 The reality is, needless to
say, much more complicated.5 66  Recently, critics of Chevron have
insisted that the result of an austere agency deference rule is to nurture
greater presidential control and influence at the expense of both Congress
and of sound regulatory policy generally.567 But surely this critique
underestimates the vitality of legislative efforts to counteract presidential
strategies. From the perspective of positive political theory, the problem
is not that administrative agency deference enables the President to
dominate the regulatory process without any check or balance; rather, it is
that we may recoil from the political fallout generated by this change in the
legal landscape. Congress' reaction to a deference rule that increases
presidential power in the short term may take the form of pulling and
tugging agencies toward the agendas of legislators;568 or it may take the
form of constraining presidential power through statutory and non-statutory
controls. 69 In order to gauge whether we are willing to bear, at the
system level, the costs associated with this pattern of presidential ac-
tion/congressional reaction we need to know about the tactics and strategies
each institution is prepared to bring to the fight. If the desideratum of a
Chevron-like rule of judicial deference is intensified competition among
legislators and the President, we may want to construct legal constraints on
this competition or abandon the rule altogether.

Now what of the courts? The sources of judicial constraints and
discretion were considered in subpart IV(D). 70 The extent to which we
should commit to a Chevron deference rule or commend to courts a
different, and more de novo-type, approach, turns on our view concerning
whether courts will in fact exercise their interpretive responsibilities. If we
can depend upon a court to interpret statutes in accordance with the

565. See Macey, supra note 145.
566. See, e.g., Sunstein, supra note 5; Peter L. Strauss, The Place of Agencies in Government:

Separation of Powers and the Fourth Branch, 84 COLuM. L. REv. 573 (1984).
567. Two especially perceptive critiques of Chevron from this perspective are Sunstein, supra note

563; Farina, supra note 394.
568. See supra notes 502-12 and accompanying text (discussing the FCC/fairness doctrine example).
569. See supra notes 363-67 and accompanying text (discussing the Competitiveness Council

example).
570. See supra part IV.D.

1994]

Washington University Open Scholarship



WASHINGTON UNIVERSITY LAW QUARTERLY

principles described earlier,57' paying attention to the structure of the
original statutory bargain, and relying upon positive canons to illuminate
the nature and structure of the bargain, then the advantages of a more
independent, nondeferential approach are greater. In this light, the choice
is between a conscientious, politically sensitive, but still largely indepen-
dent, court and an expert, but politically dependent, agency. There is no
uniform criteria we can use to make the choice between the two. Political
independence gives us one answer. Expertise gives another. But we are
at least armed with information that enables us to consider wisely the
positive political implications of making allocative decisions concerning
courts and agencies. 572

Allocating interpretive responsibility is merely one such choice. The law
frequently makes such allocative decisions. Courts must decide continually
how to apportion responsibilities for making different types of regulatory
decisions. Many of these decisions intersect statutory and administrative
law in ways that are interesting to consider from the perspective of positive
political theory. This subpart considered statutory law in the course of
interpreting statutes. The next subpart considers administrative law.

B. Administrative Law

1. The Stakes of Administrative Law

The debate over the proper normative strategy for controlling, through
legal rules, the conduct of regulatory policymaking recreates the perennial
debate over the role of administrative law in regulatory government. Much
of the recent literature has reflected a growing concern with the use of
vigorous legal controls on administrative action.573 Such controls risk

571. See supra text accompanying notes 552-58.
572. To restate this point at a somewhat higher level of abstraction, in order to know how to make

this institutional choice, we need to have a more richly developed theory of proper public administration
and the rule of law. The tensions and tradeoffs between expertise and political independence are, of
course, a perennial theme in the literature on public administration in American history. See, e.g.,
DWIGHT WALDO, THE ADMINISTRATIVE STATE: A STUDY OF THE POLITICAL THEORY OF AMERICAN
PUBLIC ADMINISTRATION (2d ed. 1984). My point here is merely that one cannot decisively settle the
issue of institutional choice--what we might call the Chevron conundrum-without a more complete
theory that accounts for, and at some level resolves, these tensions and tradeoffs.

573. See, e.g., MASHAW & HARFST, supra note 11; SHAPIRO, supra note 12; Thomas 0. McGarity,
Thoughts on "DeossiJfying" the Rulemaking Process, 41 DUKE L.J. 1385 (1992); Richard J. Pierce, Jr.,
Unruly Judicial Review ofRulemaking, 5 NAT. RES. & ENV. 23 (1990); Peter L. Strauss, Revisiting
Overton Park" Political and Judicial Controls Over Administrative Actions Affecting the Community,
39 UCLA L. REV. 1251 (1992).
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"ossifying" the regulatory process, distorting regulatory decisions, leaving
us with too much or too little regulation, and in various ways transmogri-
fying regulatory policymaking into a legalistic, and overly cautious,
system.574 Unlike earlier versions of this debate in which the core of the
disagreement concerned whether or not courts should look hard at agency
decisions or whether courts should impose stricter procedural burdens on
agencies in enacting policy,575 the more modem iteration of this debate
zeros in on the mechanisms and styles of judicial control. 57 6  In this
sense, the structure of the modem debate is both more specific and more
abstract than much of what has come before. 77

It is more specific because arguments exist for and against particular
legal strategies for controlling regulatory action. The tacit (and accurate)
assumption seems to be that much of contemporary administrative law is
made in small bits, that is, through various doctrines concerning how and
when one secures forms of administrative law review. Jerry Mashaw, for
instance, has recently mapped out the case for significantly curtailing the
use of preenforcement review of administrative regulations as the
cornerstone of a strategy for cabining the effects of strategic action by
politicians.5 Moreover, debate rages over the proper rules of standing
for parties challenging administrative regulations. 79 The effect of the
two recent Lujan decisions is to establish greater barriers to judicial relief
for administrative agency decisions.58 Such restrictions have generated

574. See McGarity, supra note 573. See also Colin Diver, Policymaking Paradigms in
Administrative Law, 95 HARV. L. REv. 393, 428-34 (1981).

575. See, e.g., Carl Auerbach, Informal Rulemaking: A Proposed Relationship Between
Administrative Procedures and Judicial Review, 72 NW. U. L. REV. 15 (1977); Martin Shapiro,
Administrative Discretion: The Next Stage, 92 YALE L.J. 1487 (1983); Stewart, supra note 128; Cass
R. Sunstein, Deregulation and the Hard-Look Doctrine, 1983 Sup. CT. REv. 17 (1983).

576. See, e.g., CHRISTOPHER F. EDLEY, JR., ADMINISTRATIVE LAW (1990); Mashaw, supra note 79.
577. For the criticism that administrative law scholars have relied too heavily on courts and judicial

review in considering issues of regulation and public administration, see IR Shep Melnick,
Administrative law and Bureaucratic Rationality, 44 ADMIN. L. REv. 245 (1992).

578. Id. Mashaw's Article relies on some of the same analytical technologies as positive political
theory. Indeed, the thrust of this recent Article is that judicial review doctrine (pre-enforcement review,
at least) should be constructed in order to check the strategic elements of politics. Elsewhere, Mashaw
has been more critical of reliance on rational choice theory as a positive and normative basis for public
law reform. See Mashaw, supra note 349; Mashaw, supra note 462.

579. See, e.g., Gene R. Nichol, Jr., Justice Scalia, Standing, and Public Law Litigation, 42 DUKE
L.J. 1141 (1993); Richard J. Pierce, Jr., Lujan v. Defenders of Wildlife: Standing as a Judicially
Imposed Limit on Legislative Power, 42 DuKE L.J. 1170 (1993); Cass R. Sunstein, What's Standing
After "Lujan"? Of Citizen Suits, "Injuries, " and Article III, 91 MICH. L. REv. 163 (1992).

580. Lujan v. Defenders of Wildlife, 112 S. Ct. 2130 (1992); Lujan v. National Wildlife Fed'n, 497
U.S. 871 (1990). See generally Sunstein, supra note 579.
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critical heat, with administrative law scholars debating the wisdom of these
and other "availability" restrictions on judicial relief in regulatory matters.
Meanwhile the debate over Chevron and the question of administrative
interpretations and judicial deference chugs along unabated."8' As these
debates illustrate, disagreements over administrative law are frequently had
at the margin, with energies invested in describing how reconstructing one
part of the contemporary administrative law edifice would have salutary
effects.

To some extent, the debates recreate the patterns of administrative law
scholarship generally, with many arguing for more generous access to
federal courts and more searching judicial scrutiny and others suggesting
a parsimonious role for the federal courts in the regulatory process. At
another level, however, the doctrine-specific debates, taken collectively,
illustrate a critical point of the discussion in this Part; namely, that
decisions concerning how best to regulate politics and the role of politics
in the regulatory process are often decisions at the margin. They entail
picking institutional and doctrinal devices that are suited to accomplishing
the objective of reforming regulation without recreating the political
interferences that distort and disrupt the regulatory process. 82

There is a larger set of issues, however, than those raised by disagree-
ments over the content of particular administrative law rules and doctrines.
These issues concern the approach courts take to scrutinize the content and
processes of agency decisionmaking. Administrative law encapsulates
many of these large issues under the capacious category "scope of
review."'583 Yet, the issues resist even this large category. What is at

581. Three recent contributions to the massive literature on Chevron are especially noteworthy.
Thomas Merrill, 72 WASH. U. L.Q. 351 (1994); Peter Schuck & E. Donald Elliott, To the Chevron
Station: An Empirical Study of Federal Administrative Law, 1990 DuKE L.J. 984; Linda Cohen &
Matthew Spitzer, The Chevron Puzzle, 57 L. & CONrEMP. PROBS. (forthcoming, June 1994). The latter
article is the most comprehensive effort thus far to bring positive political theory to bear in illuminating
the Chevron issue.

582. This doctrinal heterogeneity in contemporary administrative law is a point often
underappreciated in political scientists' commentaries on the state of administrative law scholarship.
Latent in the criticisms of political scientists that legal scholars are too obsessed with judicial review
and the courts in writing about regulation, see Melnick, supra note 577, is the mistaken belief that
judicial review is nonolithic. Some aspects of judicial scrutiny of administrative decisionmaking are
connected to critical issues of politics and decisionmaking within political institutions; judicial scrutiny
is not always mere courts "second-guessing" agency decisionmaldng through various forms of hard-look
review. See, e.g., Stewart, supra note 128. Just as legal scholars frequently ignore important issues
of politics in writing about regulation, political scientists frequently fail to appreciate the multifaceted
legal dimensions of administrative law.

583. See 5 U.S.C. § 706 (1988). See generally JAFFE, supra note 9.
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stake, as well, is the question of what sort of attitudes and approaches
courts bring to bear in scrutinizing agency decisions. It is not merely the
choices between "hard" versus "soft" looks or "synoptic" versus "incremen-
tal" review that is germane. In addition, it is how courts approach their
task of appraising the dimensions of regulatory policymaking when they
confront it at the level of reviewing an agency decision.

2. The (Properly) Political Structure of Administrative Law

Politics persist in a legal environment in which courts exercise their
control through broad directives to agencies to act better, more reasonably,
and more cost-effectively. The purpose of these broad directives, as
suggested earlier, may be to recreate the political struggles that bore the
regulatory program initially. From this perspective, judicial intervention
would seem essential to limit the scope of destructive political competition.
But the counsel in this section is for caution and judicial modesty.
Administrative law as a set of doctrinal strategies for courts to use in
checking agency decisionmaking under situations in which the statute
represents no source of constraint can be an ill-tailored tool for blunting the
impact of politics and political strategy.

The problem is not merely, or especially, that agencies will ignore the
instructions of courts, or that agencies cannot gauge how courts are likely
to treat their particular regulatory decisions upon review. Rather, the
problem is that the action-forcing decisions of courts under the rubric of
administrative law/scope of review carve out a piece of the vast political
puzzle, leaving the rest of the puzzle intact; they intervene at one stage and
with respect to only one aspect of a multi-faceted regulatory process. The
result is that the political structure of the agency decision is left intact. The
reasons that gave rise to the agency decision with which the court quarrels,
persist without disturbance.

Consider, as an example of this, the Supreme Court's intervention into
the decision by the Secretary of Transportation during the Reagan
administration to rescind the passive restraint requirement issued by the
National Highway Traffic Safety Administration (NHTSA).584 The
regulatory story has many different parts, but the thrust of it is rather easy
to comprehend. After campaigning on the platform of getting government
off the backs of industry, President Reagan was determined to reconstruct
the approach to safety regulation that had characterized previous adminis-

584. See the description in MASHAW & HARFST, supra note 11.
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trations585 In that connection, his transportation secretary quickly
rescinded the passive restraint requirement on the grounds that it was
expensive and that it was no longer clear that the rule would provide
significant safety benefits.586 In Motor Vehicle Manufacturers Ass'n v.
State Farm Mutual Automobile Insurance Co., the Supreme Court reversed
the agency's decision, finding the decision arbitrary and capricious. 87

The nub of the Court's complaint was that the agency had not furnished
sufficient reasons justifying its action. 8 Underlying the Court's analysis
is the idea that agency decisionmaking should not turn, as it seemed to in
this case, on political considerations, on the reactions of a new President
who expresses his regulatory agenda by forcing the agency to change its
policies.589 Even if we accept the premise, the means by which the Court
implements this vision of apolitical administration is naive. NHTSA
remains an agency subject to the political strictures of legislative and
presidential decisions within a particular political environment after the
State Farm decision.590 The Court declined, in State Farm, to read the
Motor Vehicle Safety Act of 1966 to require the passive restraints standard
or even to require that the agency follow a process of regulatory
decisionmaking that would insulate it somewhat from the political pressures
of its principals. Instead, the Court reviewed the product of this political
process and declared "Your reasons are not good enough."

What were the Court's alternatives? One was to leave the issue to the
political process. To be sure, the NHTSA was buffeted by political
considerations and, in particular, the interests of the Reagan administration.
Yet, there were constraints built into the executive branch process that
limited some of the strategizing that the Court apparently feared. Among
the institutional constraints were the choices that the administration had to
make among the various regulatory causes with which it was concerned.

585. Id.
586. Id. at 207-08.
587. Motor Vehicle Manufacturers Ass'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29 (1983).
588. Id. at 43. Left was the implication that the agency may well be able to provide an adequate

set of reasons to insulate its rescission decision from review. However, as Merrick Garland wrote soon
after the State Farm decision, it seems highly unlikely that a reviewing court would have upheld a
rescission under the circumstances described by the Supreme Court in the case. See Merrick B.
Garland, Deregulation and Judicial Review, 98 HARV. L. REv. 505 (1985).

589. But see Motor Vehicle Manufacturers, 463 U.S. at 53 (Rehnquist, J., dissenting) ("A change
in administration brought about by the people casting their votes is a perfectly reasonable basis for an
executive agency's reappraisal of the costs and benefits of its programs and regulations). See also
EDLEY, supra note 576, at 182-84.

590. See MASHAW & HARFST, supra note 11.
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The necessity of developing regulatory priorities in an environment in
which resources bind choice reflects one sort of institutional constraint that
would limit the ability of the President to gut the NHTSA's regulatory
agenda.591 Another institutional constraint involves the role of uncertain-
ty. Reenacting a regulation like the passive restraint rule is difficult and
expensive. To rescind a rule is to invest in a policy outcome in an
environment in which the administration's political calculus may
change.592  For this reason, inertia or caution may govern the
administration's approach to influencing regulatory outcomes. Beyond
intra-institutional constraints lie the constraints imposed by other political
institutions, notably Congress. Perhaps there were no legislative coalitions
that had enough of a stake in the passive restraints rule to generate
reactions to the administration's action.5 93 However, in other regulatory
situations, such coalitions may well form; and the President's regulatory
strategies may well be checked by legislators' reactions to presidential
initiatives. To be sure, the Court's decision to leave this issue to the
regulatory process would, naturally, have the effect of leaving the
President's passive restraint decision intact. It is not at all clear, however,
that the general concern that animated critics of President Reagan's
regulatory strategies-the concern that the rescission of the passive restraint
rule represented the opening salvo in a march toward deregulation-were
well-founded.594 We should resist thinking of the choice before the Court
in State Farm, however, as between no constraints on politics and the type
of constraint imposed by this style of judicial review. The choice, always,
is among which institutional constraints are appropriate. Another
alternative for the Court in State Farm, that is frequently available, was to
rest its decision on a reading of the statute, on a statutory interpretation,
rather than an administrative law rationale. The rationale would be that the
instruction in the Motor Vehicle Safety Act of 1966 to reduce fatalities and

591. Of course, the administration might still regard, as was probably the case here, an issue like
"passive restraints" to be sufficiently important to prioritize. The point is simply that we cannot

conclude from the rescission of this rule that the administration would be able to-even if it wanted
to--carry out a pogrom against auto safety regulation writ large.

592. Cf. Shepsle, Bureaucratic Drift, supra note 294 (discussing role of uncertainty in connection
with legislature).

593. It was surely, after all, nofait accompli, since the agency rescinded the rule after a full notice
and comment rulemaking proceeding.

594. For an excellent analysis of the pitfalls facing presidential efforts to deregulate, see MARTHA
DERTHICK & PAUL J. QUIRK, THE POLITICS OF DEREGULATION (1985). For an interesting, recent case
study, see Thomas McCraw's chapter on Alfred Kahn and the demise of the Civil Aeronautics Board
in THOMAS K. McCRAw, THE PROPHETS OF REGULATION 222-299 (1984).
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injuries on the nation's highways restricts the domain of agency discretion
to rescind a rule without convincing evidence that such a rescission would
result in equal or greater safety. The problem with this reading, though, is
that the history of the Act does not clearly indicate that the legislative
coalitions that settled on this statutory bargain contemplated that NHTSA
would implement the strictest possible safety regulations.595

The choice is between two doctrinal pegs, statutory interpretation and
administrative law. The first peg rests on a studied interpretation of the
statute and its history, which may lead the Court to cabin the discretion of
the agency (and, therefore, the President) in order to secure the bargain that
was struck among a majority of the legislature circa 1966 and President
Johnson. Such a strategy would accomplish the aims described in the
proceeding section. It is quite dependent, however, on the structure of the
original statutory bargain. How did Congress communicate its intent
through the original statute? Is there the sort of evidence and data that we
can use, through use of positive canons and politically sophisticated
interpretive approaches, to discern enough of the structure of regulatory
bargain to resolve issues like the NHTSA rescission of passive restraints?
Fundamentally, the use of statutory interpretation as a strategy of
constraining political strategy and regulatory control is dependent upon the
specific statute-its history, structure, and design.596

The other peg-administrative law-has the advantage of generality.
Once they have articulated the "reasonableness" requirement of State Farm,
all agencies are on notice that reviewing courts will subject regulatory
decisions to some harder level of scrutiny. Even if this scrutiny expresses
little more than a mood or an attitude, it still provides an important signal
to agencies in designing their regulations and regulatory strategies. The
Court's approach to review becomes an important part of the environment
in which the agency makes policy. Its comparative advantage, however, is
also its critical flaw. Administrative law constructs a web of general
requirements on decisions made by heterogenous agencies acting within
cross-cutting, yet particular, political environments. The political
environment in which NHTSA operates is not the same as the political
environment in which the EPA conducts its regulatory business. This is
not to say that general judicial scrutiny through administrative law is
uniformly unworkable or undesirable. It just says that review strategies of

595. See MASHAW & HARFST, supra note 11; Elizabeth Drew, The Politics of Auto Safety, 218
ATLANTIC MONTHLY 96 (1966).

596. See the discussion of statutory interpretation in supra part V.A.3.
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the sort illustrated by the State Farm decision are ill-suited to plumb the
depths of the political contours of a particular political relationship as it
arises in a distinct regulatory context.

Another example of the limits of administrative law as a strategy for
grappling with complex political situations comes from a classic adminis-
trative law case, Citizens to Preserve Overton Park v. Volpe.597 The case
involved a decision by the Secretary of Transportation to approve a permit
for building an expressway through Overton Park in Memphis, Tennes-
see.59" In reviewing the Secretary's decision, the Court emphasized the
history of the statute and its command to the federal government to refrain
from building roads through parks unless absolutely necessary.5 99 The
flaw in the Secretary's decision, argued the Court, stemmed from his failure
to consider seriously and systematically the relevant issues and facts that
may well have led him to deny the permit. "Some explanation" is
necessary "to determine if the Secretary acted within the scope of his
authority and if the Secretary's action was justifiable under the applicable
standard."0"' The argument that the Secretary signed the permit without
considering either his statutory obligations under the Department of
Transportation Act of 1966 and the Federal-Aid Highway Act of 1968
missed important elements of the story. The critical elements of the story
were political.6"'

As Professor Strauss describes the complex facts underlying the case, the
controversy over the decision to build a highway through Overton Park was
caught up in a swirl of national and local politics.60 2 At the national
level, legislative coalitions and the President vigorously fought over the
structure and details of these two federal transportation statutes. Crucial to

597. 401 U.S. 402 (1971).
598. Peter Strauss has recently offered an extremely useful account of the Overton Park Case. The

discussion in the text relies largely on his account. See Strauss, supra note 573.
599. The source of this alleged command was section 4(f) of the Department of Transportation Act

of 1966 and section 18 of the Federal-Aid Highway Act of 1968. Both sections state:
[T]he Secretary shall not approve any program or project which requires the use of any
publicly owned land from a public park ... unless (1) there is no feasible and prudent
alternative to the use of such land, and (2) such program includes all possible planning to
minimize harm to such park ... resulting from such use.

Department of Transportation Act of 1966, Pub. L. No. 89-670, § 4(f), 80 Stat. 931, 934 (1966)
(codified at 23 U.S.C. § 138 (1988)); Federal-Aid Highway Act of 1968, Pub. L. No. 90-495, 518, 82
Stat. 815, 823-24 (1968) (codified as amended at 23 U.S.C. § 138 (1988)).

600. Overton Park, 401 U.S. at 418.
601. See Strauss, supra note 573.
602. See id. at part II.

1994]

Washington University Open Scholarship



WASHINGTON UNIVERSITY LAW QUARTERLY

the debate over these Acts were disagreements over the factors the
Secretary of Transportation was to take into account in making building
decisions. The result was a legislative compromise in which the legislature
constructed a framework of regulatory authority in which the Secretary of
Transportation would exercise substantial discretion. 3 In one telling
passage of the House Conference Report quoted by Strauss, the floor
managers of the legislation in the House described their understanding of
section 4(f) of the Transportation Act: "This amendment of both relevant
sections of law is intended to make it unmistakably clear that neither
section constitutes a mandatory prohibition against the use of the enumerat-
ed lands, but rather, is a discretionary authority which must be used with
both wisdom and reason." 4

Politics at the local level also shaped the political environment in which
the Secretary acted.6 5 As controversy raged through Memphis for many
years over the issue of highway construction through Overton Park,0 6 the
implementing agency modulated the serious political noise coming through
various parts of the political processes that were implicated by these
decisions. Meanwhile, the Secretary of Transportation was constantly
considering, evaluating, and balancing information and influences from
within the structure of local politics. 607 The decision to grant the permit
came at the end of a long political process in which the regulatory
decisionmaker had been pulled and tugged in various directions. In this
light, the vantage point of the Supreme Court seemed rather remote.

The Overton Park decision, which spawned an enormous body of
caselaw establishing "hard look" review of agency decisions,6 t is striking
in its broad paean to aggressive review of decisions on the grounds that
such review is necessary to guard against arbitrary and capricious action.
As the facts of Overton Park, and perhaps many other "hard look"-era
cases, suggest, the real problem with the agency's decision is not
principally inept decisionmaking, decisions made lazily by agencies without
sensitivity to the difficult factual and legal issues raised by the case.

603. Id. at 1271-76.
604. H.R. CONF. REP.No. 1799, 90th Cong., 2d Sess. 32 (1968), quoted in Strauss, supra note 573,

at 1287.
605. See Strauss, supra note 573, at 1290-1317.
606. Id.
607. Id.
608. See, e.g., Greater Boston Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970), cert. denied

403 U.S. 923 (1971). For a comprehensive discussion, see generally ALFRED C. AMAN, JR. & WILLIAM
T. MAYTON, ADMINISTRATIVE LAW 504-515 (1993).
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Rather, the concern seems to be that the agency's decision was wrong
because it adhered to principles and factors that had no support in the
statute or in principles of sound administrative policymaking.0 9

There may yet be another perfectly good reason for the sort of scrutiny
contemplated by the Court in Overton Park. Perhaps it was precisely the
existence and persistence of the political whirlwind in which the agency
operated that called for some restraint through administrative law. This
vision of courts rescuing agencies from politics through administrative law
is, of course, just another element of the view that courts should perfect
political and regulatory processes through more searching judicial
scrutiny."' Restyled as a process-perfecting decision, Overton Park is
problematic for two different reasons. First, it is not at all clear that the
politics that drove the Secretary's decision reflected a political process that
needed correcting. By normatively appealing standards of effective interest
representation and checks and balances,61' the process that gave rise to
the granting of the permit by Secretary Volpe seemed rather good. We
need not attribute this to the public-regarding behavior of the 90th Congress
or the Memphis City Council. Instead, the institutional constraints that
bind strategic political action seemed to work in this instance. Other
instances may, naturally, be much more problematic. Perhaps, ironically,
the hard look review set in motion by Overton Park has much more
applicability to a different set of facts and a different political context.

In these situations of flawed politics, correction through administrative
law review is deeply problematic. The problem, as illustrated by cases like
Overton Park and State Farm, is that the courts are unwilling to construct
the sort of comprehensive political histories of these regulatory statutes that
would enable them to consider systematically the character of the
regulatory decision and the efficacy of political controls. Such attention is
vital in understanding the full dimensions of the problem with which the
court is concerned.612 In State Farm, the Court did not consider whether
political controls can work to cabin the partisan political strategizing by the
President. Perhaps it extrapolated from what happened with Standard 208
that the process had broken down. But, significantly, what the Court
purported to do in State Farm was not merely to reverse the

609. See Shapiro, supra note 575.
610. See ELY, supra note 1; CHOPER, supra note 1; Klarman, supra note 4.
611. See, e.g., Stewart, supra note 128.
612. See generally WILSON, supra note 94 (discussing multifaceted nature of regulatory

decisionmaking).
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administration's decision, but to make general administrative law, to create
an approach to regulating political influence across a range of cases and
political contexts. The examination of politics and political controls in
Overton Park is even more myopic. The Court seriously underestimated
the prospect that legal interventions through the device of searching
administrative law review could not only fail to perfect politics, but could
undermine the political-institutional balances that constrict strategic
excesses of the sort that threaten to disrupt regulatory policymaking-both
ex post, in the course of making regulations and resolving disputes, and ex
ante, in the course of making regulatory statutes. The legacy of hard look
review after twenty years suggests that such underestimations can lead to
inauspicious results.13

Holmes' aphorism is apt here: Hard cases make bad law. What makes
cases involving regulation so frequently hard is the fact that they arise in
a complicated political context that is difficult to disentangle in the peculiar
arena of litigation and appellate court review.6 14  It is not that judges
cannot understand or appreciate the elements of politics. Rather, it is that
the thrust-perhaps even the basic theme-of administrative law is that
courts must step in and speak law to politics; they must develop and apply
general principles of law, asking what is reasonable, arbitrary, or an abuse
of discretion, in situations involving particular, fact-dependent, politically
rich, and institutionally bounded patterns of regulatory decisionmaking.6t s

613. Although his concerns are somewhat different, Robert Kagan has recently described important
features of American public policy-what he labels "adversarial legalism"-and its negative effects on
policy outcomes. A basic theme in his analysis is that the increasing reliance on legalistic, adversarial
methods of dispute resolution has hobbled progress in various aspects of public policy. Robert A.
Kagan, Adversarial Legalism and American Government, 10 J. POL'Y ANALYSIS & MOMT. 369 (1991).
The discussion of cases such as State Farm and Overton Park suggests that there may be a basis to fear
that a similar phenomenon is going on in the area of administrative law and regulation. That is, the
reliance on similar processes with respect to judicial review of agency action may well have had similar
sorts of negative effects on policy outcomes as has adversarial legalism in the policy areas that Kagan
describes. See, e.g., DONALD HOROwIT, THE COURTS AND SOCIAL POLICY (1977); R. SHEP MELNICK,
REGULATION AND THE COURTS: THE CASE OF THE CLEAN AIR Acr (1983); JEREMY RABKIN, JUDICIAL
COMPULSIONS: How PUBLIC LAW DISTORTS PUBLIC POLICY (1989).

614. Cf. Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REv. 353 (1978)
(discussing limited capacities of ordinary litigation to resolve polycentric disputes).

615.
The risks created by accepted judicial participation in the political process should lead judges
to pay serious attention to the realities of political controls over administrative action before
acting on the assumption that such controls will not prove effective. ... Even if the court
concludes that political controls cannot be relied upon to encourage balanced outcomes, it
would be preferable for it directly to address the institutional causes of imbalance-seeking
to restore the effectiveness of the political controls, rather than transforming the judicial
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Often the political dimensions of regulatory decisionmaking call upon the
courts to develop forms of political controls-to speak politics back to
politics.

The result is, naturally, still law. That is, courts enact legal constraints
on the actions of agencies and, thereby, on the strategic activities of
legislators and Presidents. But the underpinnings of the courts' approaches,
their own strategies, must rest on politically sophisticated judgments and
on an appreciation for the right legal device at the right time.

VI. CONCLUSION

In his book, The End of Physics, David Lindley describes the underpin-
nings of the belief-the myth-that all the basic questions of physics will
soon be answered through the development of an abstract and comprehen-
sive theory, exquisite in its mathematical simplicity and powerful in its
hegemony over an entire field of scientific inquiry. Lindley argues that the
belief is a myth.

Perhaps physicists will one day find a theory of such compelling beauty that
its truth cannot be denied; truth will be beauty and beauty will be
truth-because, in the absence of any means to make practical tests, what is
beautiful is declared ipso facto to be the truth.... The theory of everything
will be, in precise terms, a myth. A myth is an explanation that everyone
agrees on because it is convenient to agree on it, not because its truth can be
demonstrated. This theory of everything, this myth, will indeed spell the end
of physics. It will be the end not because physics has at last been able to
explain everything in the universe, but because physics has reached the end
of all the things it has the power to explain.'16

What Lindley describes is the reification of a methodology-in the case
of physics, abstract mathematics-and the way in which such reification
crowds out complexity, messiness, empirical tests, and other considerations
that threaten the pristine integrity of the theory. Positive political theory
represents, in its scope and pretensions, the same sort of ambition for a
"theory of everything." It poses the same danger as do those proclaiming
an imminent end to physics, namely, the embrace of a simplifying myth in
the name of answering all the big questions even where such a pathway
leads away from incremental progress. It is the choice for the "big picture"
over the "real world." The danger of swallowing the corpus of positive

review process into a surrogate political process.
Strauss, supra note 573, at 1329.

616. DAVID LINDLEY, TaE END OF PHYsIcs 255 (1993).
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political theory whole is that, as with the quest for a perfect theory of
physics, we are likely to chase mathematical simplicity and analytical
symmetry at the expense of rigor and complexity.

And not without reason. There is a certain beauty to positive political
theory. It provides a comprehensive framework for thinking about issues
of regulation, politics, and public law. Its technologies and, particularly,
its formal models, are subject to hypothesis testing and careful scrutiny.
What we are likely to find with such testing and scrutiny is that the simple
models described in the positive political theory literature must be modified
to take account of the complex qualities of regulatory politics and
administration. Even so, positive political theory is useful in forming the
sort of empirical tests that should be completed and the types of analyses
that must be done.

Since the decline of the legal process, and with it the end of any serious
interpenetration of cutting-edge currents of political science into prescrip-
tive public law, we are hungry for a positive foundation to the normative
analysis that circulates and recirculates in public law discourse. Positive
political theory represents an important strand in the contemporary studies
of politics and regulation. It is rapidly becoming part of the mainstream
of political science. For that reason alone, it deserves careful scrutiny by
those who study law and government.

While positive political theory has yet to prove itself as a "theory of
everything," it is perhaps at the stage now of being a set of "theories about
a lot of things." As such, it marks an important step forward in under-
standing the nature and functions of regulation, governmental processes,
and political behavior. It provides a framework of analysis within which
we can learn a great deal in the course of developing prescriptive strategies
for regulatory reform and institutional change. The aim of this Article has
been to consider, from the perspective of positive political theory, some of
the dimensions of such reform and change.
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